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City of Myrtle Beach, for Itself and a Class of Similarly Situated Plaintiffs v. Horry County 
CONFIDENTIAL MEDIA TI ON/SETTLEMENT COMMUN/CATION 

SETTLEMENT AGREEMENT IN PRINClPLE 

NOTWITHISTANDING ANY PROVISION HEREIN WHICH MAY BE READ TO SUGGEST 
ANYTHING TO THE CONTRARY, THE PARTIES RECOGNIZE AND AGREE THAT THIS 

SETTLEMENT AGREEMENT IN PRINCIPLE IS NOT BINDING, BUT ONLY A REFLECTION OF 
THE PARTIES ' UNDERSTANDING OF TERMS REACHED IN MEDIATION BY THE 

REPRESENTATIVES OF THE UNDERSIGNED GOVERNMENTAL ENTITIES. IT IS EXPRESSLY 
UNDERSTOOD AND AGREED THAT APPROVAL BY THE GOVERNING BODIES OF THE 

COUNTY AND CITY, AND THE OTHER MUNICIPALITIES IDENTIFIED HEREIN, IS REQUIRED 
BEFORE THIS DOCUMENT WILL BECOME BINDING AND THAT THE CITY rs EXPRESSLY 

AUTHORIZED HEREBY TO SHARE WITH THE GOVERNING BODIES OF THE OTHER 
MUNICIPALITIES, IN ACCORDANCE WITH THE LAW, THE TERMS AND CONDITIONS OF 

THIS AGREEMENT FOR PURPOSES OF OBTAINING THEIR CONSENT TO THE TERMS 
HEREOF. IT IS FURTHER EXPRESSLY UNDERSTOOD AND AGREED THAT THE COUNTY IS 

AUTHORIZED TO COMMUNICATE THE SUBSTANCE OF THIS AGREEMENT WHEN 
EXECUTED WITH THE STATE INFRASTRUCTURE BANK AND THE SOUTH CAROLINA 

DEPARTMENT OF TRANSPORTATION. 

This Settlement Agreement in Principle ("Agreement") is made this 15th day of November 2019 by and 
between the City of Myrtle Beach, For Itself and a Class of Similarly Situated Plaintiffs (hereinafter the 

"City"), and Horry County ("County") (individually, each entity may be referred to as a " Party" and 
collectively referred to as "the Patties"). 

1. The County shall not oppose the City's motion for ce1tification of the class defined in the 
Complaint, which shall not be construed as an admission of liability nor an agreement as to the 
propriety of such ce1tification. 

2. All municipalities within which the County has heretofore collected the Hospitality Fee, which 
includes Atlantic Beach, Aynor, the City, Conway, Loris, No1th My1tle Beach, and Surfside 
Beach (hereinafter the " Participating Municipalities"), will, upon the issuance of the Circuit 
Cou1t order described in Paragraph 11 below, ratify and provide retroactive consent to 
Ordinance 105-96, Ordinance 11-04, Ordinance 93-16, Ordinance 32-1 7, Ordinance 7-97, 
Ordinance 76-97, Ordinance 80-0 I, Ordinance 111-0 I, and Ordinance 50-04 (collectively, the 
"Ordinances") with respect to the " Hospitality Fee" (as defined below) and all Hospitality Fee 
monies heretofore collected by the County within the corporate limits of the Patticipating 
Municipalities, both expended and unexpended. 

The Patties acknowledge and agree that the Town of Briarcliffe is not a Participating 
Municipality and thus not subject to the funding obligations arising under this agreement as it 
has no businesses generating Hospitality Fee revenue; however, the Parties also acknowledge 
and agree that the Town of Briarcliffe is not entitled to any of the benefit of the common fund 
established hereby. 

3. Subject to the terms of this Agreement, the Participating Municipalities (i.e., those in which the 
County has heretofore collected the 1.5% uniform service charge on accommodations, 
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City of Myrtle Beach, for itself and a Class of Similarly Situated Plaintiffs v. Horry County 
CONFIDENTIAL MEDIATION/SETTLEMENT COMMUNICATION 

admissions, and prepared food and beverage, along with the 2.5% rental car fee, within 
municipal corporate limits (collectively, " Hospitality Fee")) agree that the County can continue 
collecting the Hospitality Fee until the Hospitality Fee is repealed as stated in Section 6-l-
330(A) of the South Carolina Code of Laws subject, however, to the return by the County to the 
Participating Municipalities of amounts collected within their jurisdictions less their respective 
contributions to the funding of the 1-73 project within Horry County (as defined below) as 
provided for in Paragraph 7 below. 

4. In accordance with Paragraph 2, above, the members of the certified class, including the 
Participating Municipalities, will relinquish their claims to the Hospitality Fee funds that were 
collected subsequent to January l, 2017, upon the issuance of the Circuit Comt order described 
in Paragraph 11 below. 

5. The Participating Municipalities will allow the County to collect the Hospitality Fee within 
their corporate limits, subject to the following: 

42387299 vl 

a. The Parties agree that the Ordinances applicable to the collection and expenditure of the 
Hospitality Fee within the corporate limits of the Participating Municipalities may only 
be modified with the consent of seventy-five (75%) percent of the respective 
Participating Municipalities based upon their propo1tionate share of Hospitality Fee 
collections within the Participating Municipalities. The Parties agree that any 
modification of the Ordinances applicable to the collection and expenditure of the 
Hospitality Fee within the unincorporated areas of Horry County does not require the 
consent of the Participating Municipalities. 

1. To the extent required of the Pa1ticipating Municipalities, they do hereby 
consent, and the County hereby commits, to modifying Ordinance 93-16 for the 
express purpose of deleting Section (D)( I) of Section T of that ordinance. 

11. Tn the event that state law applicable to the Hospitality Fee is hereafter modified, 
the Participating Municipalities do also hereby consent to the County's 
modification of the Ordinances and the Hospitality Fee to the extent required in 
order not to deprive the Parties of the material benefit of this Agreement. 

b. Statting with the first day of the month that is at least forty-five (45) days after the 
issuance of an order by the Circuit Cou1t provided for in Paragraphs 11 and 15 approving 
and giving effect to the settlement set forth herein, and thereafter, the Hospitality Fee 
collected by the County shall be distributed to each Pa1ticipating Municipality in 
propo1tion to the percentage of the Hospitality Fee collected in each jurisdictional area. 
Each Pa1ticipating Municipality pledges that this money may only be used for any lawful 
purposes, including but not limited to those set fotth in Sections 6-1-530 and 6-1-730 of 
the South Carolina Code of Laws. The Parties agree that the County shall have no 
liability of any kind for the distribution of monies collected from the Hospitality Fee as 
contemplated by Paragraph 5(b), other than with respect to its obligation to make such 
distribution to the Patticipating Municipalities, and the County is only agreeing to do so 
with the express promise from the Pa1t icipating Municipalities that all such funds shall 
only be used for any lawful purposes. 

2 WABy 

E
LE

C
T

R
O

N
IC

A
LLY

 F
ILE

D
 - 2020 Jan 28 3:19 P

M
 - H

O
R

R
Y

 - C
O

M
M

O
N

 P
LE

A
S

 - C
A

S
E

#2019C
P

2601732



City of My1tle Beach, for Itself and a Class of Similarly Situated Plaintiffs v. Horry County 
CONFIDENTIAL MEDIATION/SETTLEMENT COMMUNICATION 

c. At the time of the distribution of the funds under Paragraph S(b), above, each 
Paiticipating Municipality shall permit the County to withhold each Pa1ticipating 
Municipality's required funding to the 1-73 Project within Horry County and to forward 
same to the custodian of the trust fund as contemplated by Paragraph 7(b). The County 
shall on a monthly basis provide to each Participating Municipality an accounting at the 
time of the distribution of the funds under Paragraph S(b ), above, reflecting (1) the total 
amount of the Hospitality Fee collected within the corporate limits of the respective 
Pa1ticipating Municipalities, (2) the amount of the Hospitality Fee withheld by the 
County from each respective Participating Municipality for transmittal to the custodian of 
the trust fund for the funding of the 1-73 Project within Horry County, and (3) the 
remaining portion of the Hospitality Fee collected and remitted to the Participating 
Municipalities. 

6. In the civi l action giving rise to this Agreement, the City, and the alleged putative class 
members, sought the return of monies collected by the County from the Hospitality Fee within 
any municipality after January 1, 2017, on the grounds that same was unlawful and that the 
County therefore could not retain these monies. The County maintains that its collection of the 
Hospitality Fee was, at al l times, lawful. The County specifically disputes that it must return 
any monies collected from the Hospitality Fee, and the County further disputes that the law 
allows for the County to return any money collected from the Hospitality Fee to the City and to 
the putative class members. As a compromise and for the sole purpose of resolving the dispute 
between the Pa1ties, the County shall, within ten days after the civil action is dismissed with 
prejudice (see Paragraph 12, below), pay the sum of $ 19 Million to establish a common fund. 
The money paid by the County to establish the common fund is from monies collected by the 
County from the Hospitality Fee after January 1, 2017. The money paid by the County to 
establish the common fund shall be allocated, as ordered by the Circuit Comt, to satisfy claims 
of alleged class members for payments of the Hospitality Fee within the limits of any 
Pa1ticipating Municipality, from and after January 1, 2017. The Pa1ties agree that the County 
shall have no liability of any kind for the creation of the common fund or for how the money 
from the common fund is allocated or utilized. 

42387299 vl 

a. Out of this common fund shall be paid: 

1. Attorneys' fees of up to one-third of the common fund, and the County will not 
oppose an award of attorneys' fees up to that amount, which shall not be 
construed as an admission of liability nor an agreement as to the propriety of 
such award nor the amount of the award. 

11. City shall receive a named class member fee in the amount of0.25% of the 
common fund and litigation costs and expenses incurred as of the date of the 
Agreement, excluding attorneys' fees, it may have incurred. 

iii. City shall be solely responsible for all matters relating to the class and of class 
administration, the costs of which shall not be deducted from the Common Fund. 
The County has no liability of any kind with respect to the class nor its 
administration. 

b. Merchants situated within the Pa1ticipating Municipalities will not be required to collect 
the Hospitality Fee so long as the balance of the common fund remains available 
("Hospitality Fee Abatement"), but shall be required to file a return with the County, as 
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City of Myrtle Beach, for Itself and a Class of Similarly Situated Plaintiffs v. Horry County 
CONFIDENTIAL MEDIATION/SETTLEMENT COMMUNICATION 

usual, indicating the amount in sales subject to the Hospitality Fee which otherwise 
would have been required to be collected and remitted to the County, and the County will 
share such return and information with the Pa1ticipating Municipalities. 

c. So long as the balance of the common fund remains available, the County and the 
Participating Municipalities will be entitled to receive reimbursement from the balance of 
the common fund for the Hospitality Fee Abatement, i.e., the Hospitality Fees which are 
not collected and remitted under Paragraph 6(b) above. The County will be entitled to 
receive reimbursement of33 .33% of the amount in sales within the Participating 
Municipalities subject to the Hospitality Fee, with same constituting the I-73 contribution 
of the Participating Municipalities during this period. The Pa1ticipating Municipalities 
wi ll be entitled to receive reimbursement of the remaining 66.67% of the amount in sales 
within the Paiticipating Municipalities subject to the Hospitality Fee, pro rata according 
to the share of sales subject to the Hospitality Fee in each Participating Municipality. 
Upon the exhaustion of the common fund, the merchants will be notified by the County 
that they must resume collecting and remitting the Hospitality Fee to the County per 
normal procedures and the terms of this Agreement. The City will monitor the balance of 
the Common Fund with respect to the amounts available to cover the Fee Abatement. 
When the City determines that there will be insufficient monies in the Common Fund to 
fu lly reimburse the Fee Abatement in the next reporting period, it will promptly notify 
the County of this fact and the County shall immediately notify merchants within the 
Paiticipating Municipalities to begin collecting the Hospitality Fee on the first day of the 
next reporting period. When there are insufficient monies in the common fund to fully 
reimburse the Fee Abatement in any given month, the Participating Municipalities will be 
obligated to pay into the trust account created under paragraph 7(b), based upon their 
proportionate share of Hospitality Fee collections within the Participating Municipalit ies, 
such sums as are necessary to eliminate any such sho1tfall. 

d. Except as otherwise specifically provided herein, the County shall retain any and all 
Hospitality Fees it has collected in the unincorporated areas. 

7. By entering into this Agreement, the County and the Participating Municipalities agree to work 
cooperatively together and in good faith towards a common goal-the completion of the 
portion of the 1-73 project within Horry County. For purposes of this Agreement, the l-73 
project w ithin Horry County shall refer to all of the work necessa1y to build and complete the 
portions of the 1-73 project within the territorial boundaries of Horry County. All of the 
provisions in this Paragraph 7 must be read in such a manner as to give effect to this common 
goal. 

42387299 vl 

The Paiticipating Municipalities agree, subject to the funding limits of this Paragraph 7, to 
work in good faith and agree to provide such ordinances and resolutions as may be necessary to 
document their commitment to paiticipate in the funding necessary to complete the portion of 
the 1-73 project with in Hony County. 

Upon the issuance of the Circuit Cou1t Order described in Paragraph 11 , below, the County and 
the Participating Municipalities agree to the collective funding of the portion of the 1 -73 
project w ithin Horry County in the amount of 33.33% of Hospitality Fee collected. 
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City of My1tle Beach, for Itself and a Class of Similarly Situated Plaintiffs v. Hony County 
CONFIDENTIAL MEDIATION/SETTLEMENT COMMUNICATION 

42387299 vl 

a. The County and the Pa1ticipating Municipalities' obligations under this Agreement, and 
specifically this Paragraph 7, will be effective only upon the issuance of an order by the 
Circuit Comt approving and giving effect to the settlement set fo1th herein and the 
expiration of all pertinent appeal periods without further challenge to the terms hereof. 

b. All contributions under this Paragraph 7 for the portion of the 1-73 project within Horry 
County shall be paid monthly into a trust fund, due by the 15th of the subsequent month, 
to be maintained by the State Treasurer or other mutually agreeable third party. If the 
po1tion of I-73 within Horry County is not governmentally permitted and authorized 
physical construction under such permits is not begun within twelve (12) years from the 
date of the issuance of the Circuit Court Order as described in Paragraph I 1 below, the 
State Treasurer or other mutually agreeable third party shall return the remaining 
available funds being held in trust, this being the funds deposited under this Agreement 
less any expenditures authorized hereunder, to the County, and the County will then 
distribute these funds to itself and the Participating Municipalities in proportion to their 
respective contributions. If the portion of the I-73 project within Horry County is 
governmentally permitted and authorized physical construction under such permits has 
begun within twelve ( 12) years from the date of such Circuit Comt order, funding from 
the County and the Pa1ticipating Municipalities shall continue for (i) a period of thiity 
(30) years from the date of the County's third-party financing agreement or (ii) until 
repayment of bonds or other financing instruments issued for the portion of the 1-73 
project within Horry County, whichever is later. Following the expiration of the period 
of repayment of bonds or other financing instruments as provided for in the preceding 
sentence of this Paragraph 7(b), all other revenues collected within the Paiticipating 
Municipalities as permitted under Paragraph 5 above shall thenceforth be available to the 
Participating Municipalities to be used for such lawful purposes as their respective 
governing bodies determine. Notwithstanding anything in the foregoing to the contrary, 
it is expressly understood and agreed that all S.C. Highway 22 work may be commenced 
using the funds being held in trust during the twelve (1 2) year period described 
hereinabove; however, such S.C. Highway 22 work shall not satisfy the governmentally 
permitted and authorized physical construction condition described in this Paragraph, and 
it being understood that same is an expenditure authorized hereunder. Other 
expenditures authorized by this Agreement include, but are not limited to, pre­
construction costs associated with the I-73 project within Horry County. 

c. The County and the Paiticipating Municipalities agree to pledge 33.33% of their 
respective propo1tionate contributions from the proceeds from the Hospitality Fee under 
this Paragraph 7 for the purposes of securing bonds or other financing instruments which 
may be issued for the portion of the I-73 project within Horry County. The County will 
enter into a financing or similar agreement or series of agreements with the South 
Carolina Department of Transpmtation and other South Carolina State Agencies or other 
third-patty entities for this purpose. The Paiticipating Municipalities will deliver such 
ordinances or resolutions as may be necessary to document their pledge of 33 .33% of 
their proportionate Hospitality Fee contributions described in Paragraph S(c), Paragraph 
6( c) and under this Paragraph 7 for purposes of securing bonds or other financing 
instruments issued for the po1tion of the I-73 project within Hony County up to the 
amount of their respective propmtionate contributions. However, except for the pledge 
hereinabove described, or other similar document, the Pa1ticipating Municipalities shall 
not be, and may not be required to become, parties to any financing or similar agreement 
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City of Myrtle Beach, for ltself and a Class of Similarly Situated Plaintiffs v. Horry County 
CONFIDENTIAL MEDIATION/SETTLEMENT COMMUNICATION 

or series of agreements with the South Carolina Department of Transportation and other 
South Carolina State Agencies or other third-party entities for this purpose. The County 
and the Participating Municipalities further agree that: 

1. fees associated with financing or similar agreement(s) will be funded by the 
initial collective funding amount in the initial year of the financing agreement or 
financing proceeds; 

ii. debt service reserve requirements may be funded from financing proceeds or 
amounts accumulated through debt service coverage requirements; 

111. amounts accumulated through debt service coverage requirements in excess of 
fees or debt service reserves can be used for costs associated with the I-73 project 
within Horry County not completed by the Annua l Work Plans, financing 
proceeds and prepayment or defeasance of amounts owed under the financing 
agreement(s), or returned to the County and Patticipating Municipalities, 
respectively, on such annual or recurring basis as may be deemed appropriate. 

8. The Patties agree to the following protocol for each Pariy's representatives to communicate to 
their governing bodies, and with respect to the other Participating Municipalities for the City's 
representatives to communicate to the govern ing bodies of the other Paiticipating 
Municipalities, this agreement in principle to settle in accordance with the terms as proposed 
herein: 

a. Such communications shall occur in executive session without a vote on the agreement. 

b. Following the executive session, each Party' s representative shall repo1t to the mediator 
independently in confidence. 

c. If as a result of these independent reports, the mediator determines that the Patties, 
including all of the Participating Municipalities, wi ll accept this agreement in principle, 
he will simultaneously communicate that to the Parties' representatives, and with respect 
to the other Participating Municipalities the City's representative will communicate such 
acceptance to representatives of each of the Participating Municipalities. In that event, 
the Parties and the Participating Municipalities will schedule a meeting of their governing 
bodies to vote on the agreement, such meetings to be on the same date and time. 

d. Jf the mediator determines that the Patties and the Participating Municipalities do not 
accept this agreement in principle, he will so notify the Parties representatives and 
determine whether fmther mediation is warranted. 

9. Upon execution of this Agreement and receipt of the written consent of each Participating 
Municipality's Mayor or manager to the same (subject to the provisions of Paragraph 10 
below), the Parties shal l jointly request that the Supreme Coutt stay consideration of all matters 
pending before it while the governing bodies of the Patties and the Participating Municipalities 
vote on this agreement in principle and thereafter proceed to obtain approval for the settlement 
and dismissal of the action in accordance with the terms hereof. In addition, the County and 
City will jointly notify the members of the Horry County legislative delegation, in writing, that 
the Patties have an agreement in principle to settle their dispute and request that no legislative 
action be taken to address the subject matter of this dispute. 
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City ofMy1tle Beach, for Itself and a Class of Similarly Situated Plaintiffs v. Horry County 
CONFIDENTIAL MEDIATION/SETTLEMENT COMMUNICATION 

10. All Participating Municipalities shall vote their consent to this Agreement and agree to be fully 
bound by its terms in order for this Agreement to become operational. 

11. This Agreement, upon being approved by the County, City, and all Pa1ticipating Municipalities, 
shall be reduced to a written settlement agreement which will be presented to the Honorable 
William H. Seals, Jr. for approval of the terms and conditions hereof, including the 
establishment of the plaintiff class, establishment of the common fund, award of attorneys' 
fees, and final settlement of this matter. 

12. Upon the entry of the order referenced in Paragraph I I above, the injunction shall be vacated 
and this action, including all causes of action pied by the City and counterc laims pied by the 
County dismissed with prejudice. 

13. This settlement will include a full release of all claims by (a) the City, individually and as 
representative of the Plaintiff class, including the Participating Municipalities against the 
County and all of its agencies, depa1tments, officials, agents and employees, known or 
unknown, relating to the "Hospitality Fee" and any matter associated therewith and (b) the 
County against the City and all of its agencies, depa1tments, officials, agents and employees, 
known or unknown, relating to the " Hospitality Fee" and any matter associated therewith, and 
any matter which was or could have been raised by the Parties relating to the claims or 
counterclaims asserted in 20l9-CP-26-01732. It is also understood that this settlement is 
intended to be final , shall not be subject to any claim of mistake of fact or law, that it expresses 
a full and complete settlement of liability claimed and denied, and that it is the result of a 
compromise of a disputed claim entered into solely to obtain peace and an end to litigation, and 
shall never, at any time, for any purpose, be considered as an admission of liability or 
responsibility on the pait of the County or the City. 

14. All actions contemplated by Paragraphs 8 through 11 above must be undertaken and completed 
on or before December 17, 2019. Proceedings before the Circuit Court for final settlement 
approval, including class ce1tification, notice, and fa irness hearings, shall be completed by on 
or before February 28, 2020, unless a different time period for completing same is agreed upon 
by the Patties or directed by the Circuit Court. 

15. Should the Circuit Cowt not approve all aspects of the settlement agreement provided for 
herein, including but not limited to the establishment of a plaintiff class and common fund, 
same shall be null, void and of no effect and either Party may request, and the other Pa1ty will 
not oppose, the Supreme Cou1t to lift the stay provided for in Paragraph 9 above. 

16. The Patties agree that this Agreement may be executed in counterpaits. The Parties futther 
agree that photocopies, scanned copies, and facsimile copies of the executed counterparts shall 
have the same validity and legal effect as the originals. 
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City of Myrtle Beach, for Itself and a Class of Similarly Situated Plaintiffs v. Horry County 
CONFIDENTIAL MEDIATION/SETTLEMENT COMMUNICATION 

Ci of M rtle Beach 

Printed Name: 

Its: C ity Attorney 

Date: __ \ l+--/ \-=+5 /---L-ll~----
/ I 

and 

Horry County: 

By: ---------------- -

Printed Name: Arrigo Carotti 

Its: County Attorney 

Date: 
- - ------------

42387299 vl 
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City of My1ile Beach, for Itself and a Class of Similarly Situated Plaintiffs v. Horry County 
CONFIDENTIAL MEDIATION/SETTLEMENT COMMUNICATION 

City of Myrtle Beach, for Itself and a Class of Similarly Situated Plaintiffs: 

By: __________ _ ____ _ 

Printed Name: William A. Bryan, Jr. 

Its: City Attorney 

Date: - - -------------~ 

and 

Horry County: 

By:~ ~ ~ ~ ~ ·- --

Printed Name: Arrigo Carotti 

Its: County Attorney 

Date: Noll. f 5, ?.-019 
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